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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISION 
 
WELLS FARGO BANK, N.A.,   )  
      ) 
   PLAINTIFF,  ) 
      ) 
VS.      ) CV-12-01148 
      ) 
COMPLETE CAR WASH SYSTEMS,  ) 
INC., et. al.,     ) 
      ) 
   DEFENDANTS. )  
 

ANSWER 
 
 Come now the Defendants, JOHN S. KIRKPATRICK AND COMPLETE 

CAR WASH SYSTEMS, INC., and for Answer to the Complaint heretofore filed, 

state as follows: 

 1.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., neither admit nor deny the allegations contained in 

paragraph 1. 

 2.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 2. 

 3.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the allegations contained in paragraph 3. 

FILED 
 2012 May-23  PM 02:37
U.S. DISTRICT COURT

N.D. OF ALABAMA

Case 1:12-cv-01148-VEH   Document 12    Filed 05/23/12   Page 1 of 12



 
 

2

 4.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., neither admit nor deny the allegations contained in 

paragraph 4. 

 5.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., neither admit nor deny the allegations contained in 

paragraph 5. 

 6.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC. neither admit nor deny the allegations contained in 

paragraph 6. 

 7.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., neither admit nor deny the allegations contained in 

paragraph 7. 

 A.  The Loans and Loan Documents: 

 1.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit that there was a loan from Wachovia Bank to 

CCWS but the Defendants deny the remaining allegations contained in paragraph 

1. 

 2.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit that there was a loan from Wachovia Bank to 

CCWS but Defendants deny the remaining allegations contained in paragraph 2. 
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 3.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit that there was a guaranty to Wachovia Bank but 

deny the remaining allegations contained in paragraph 3. 

 4.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit that there was a security given to Wachovia 

Bank but deny the remaining allegations contained in paragraph 4. 

 5.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit that there was a security agreement given to 

Wachovia Bank but deny the remaining allegations contained in paragraph 5 and 

specifically state that the document speaks for itself. 

 6.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit that there was a UCC-1 filed by Wachovia Bank 

but neither admit nor deny that the lender had any rights to renew the financing 

statement and deny the remaining allegations contained in paragraph 6. 

 7.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the terms of the security agreement granted to 

Wachovia Bank but deny the remaining allegations contained in paragraph 7. 

 8.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the terms of the security agreement granted to 

Wachovia Bank but deny the remaining allegations contained in paragraph 8. 
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 9.  Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR WASH 

SYSTEMS, INC., admit the terms of the guaranty to Wachovia Bank but deny 

the remaining allegations contained in paragraph 9. 

 B.  Default: 

 10.  Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the allegations as to Wachovia Bank but deny 

the remaining allegations contained in paragraph 10. 

 11.  Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit that CCWS transferred some inventory to DCW.  

It may have had a cost basis of Eighty Thousand Dollars ($80,000.00) but the 

value was much less than that.  The payments to Kirkpatrick were for consulting 

fees.  The value of the collateral was never determined and the Defendants deny 

the remaining allegations contained in paragraph 11. 

 12.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the allegations contained in paragraph 12. 

 13.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 13. 

 14.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit there is a default in the payments to Wachovia 

Bank but deny the remaining allegations contained in paragraph 14. 
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 15.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 15. 

 16.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations as to the Lender’s rights but 

neither admit nor deny the remaining allegations contained in paragraph 16. 

COUNT I 

 17.  See answers to 1. through 16. above. 

 18.  Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the allegations as to Wachovia Bank but deny 

the remaining allegations contained in paragraph 18. 

 19.  Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., neither admit nor deny the allegations contained in 

paragraph 19. 

 20.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 21. 

 21.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the allegations as to Wachovia Bank but deny 

the remaining allegations contained in paragraph 21. 

 22.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 22. 
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COUNT II 

 23.  See answers to 1. through 22 above. 

 24.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the allegations as to Wachovia Bank but deny 

the remaining allegations contained in paragraph 24. 

 25.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 25. 

 26.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 26. 

 27.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations as to the Lender but neither admit 

nor deny the remaining allegations contained in paragraph 27. 

 28.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 28. 

 29.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 29. 

COUNT III 

 30.   See answers to 1. through 29. above. 
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 31.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., admit the allegations as to Wachovia Bank but deny 

the remaining allegations contained in paragraph 31. 

 32.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 32. 

 33.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 33. 

 34.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations as to the Lender and neither 

admit nor deny the remaining allegations contained in paragraph 34. 

 35.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations as to the Lender and neither 

admit nor deny the remaining allegations contained in paragraph 35. 

 36.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations as to the Lender and neither 

admit nor deny the remaining allegations contained in paragraph 36. 

 37.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 37. 

COUNT IV 

 38.   See answers to 1. through 37. above. 
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 39.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations as to the Lender and neither 

admit nor deny the remaining allegations contained in paragraph 39. 

 40.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 40. 

 41.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 41. 

 42.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 42. 

 43.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations as to the Lender and neither 

admit nor deny the remaining allegations contained in paragraph 43. 

 44.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 44. 

 45.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 45. 

 46.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 46. 

 47.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 47. 
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 48.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 48. 

 49.  The Defendants, JOHN S. KIRKPATRICK AND COMPLETE CAR 

WASH SYSTEMS, INC., deny the allegations contained in paragraph 49. 

AFFIRMATIVE DEFENSES 

 1. The Plaintiff is not entitled to recover punitive damages pursuant to 

Section 6-11-30 of the Code of Alabama (1975 as amended) and thereby any 

claim for such damages is barred. 

2.  The Plaintiff is not entitled to recover punitive damages from these 

Defendants pursuant to the facts alleged in the Plaintiff’s Complaint. 

3.  Defendants assert the limitations set forth in Section 6-22-21 of the 

Code of Alabama (1975, as amended) enacted by the Alabama Legislature in 

1987.  Section 6-11-21 provides that punitive damages are not to exceed 

$250,000.00 unless it is based on (i) a pattern of practice of intentional wrongful 

conduct, even if the damage or injury was inflicted only on the Plaintiffs; (ii) 

conduct involving actual malice other than fraud or bad faith not a part of a 

pattern of practice; or (iii) libel, slander, or defamation.  Defendant recognizes 

that Section 6-11-21 of the Code of Alabama (1975, as amended) was held 

unconstitutional by the Supreme Court of Alabama in Henderson v. 
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Alabama Power Company, 627 So. 2d 878 (Ala. 1993).  However, 

Defendants assert that Henderson v. Alabama Power Company was 

wrongly decided and that Section 6-11-21 did not violate the Alabama 

Constitution of 1901.  (See Ex Parte Andrew Anthony Apicella, 809 

So. 2d 865 (Ala. 2001). 

4.  Plaintiff’s claims are subject to the limitations and protections of 

Section 6-11-27 of the Code of Alabama (1975, as amended).  

5.  The Plaintiff’s demand for punitive damages violates the Due Process 

Clause of the Fourteenth Amendment of the United States Constitution in that 

the claim for punitive damages is vague and not rationally related to any 

legitimate government interests. 

6.  The Plaintiff’s demand for punitive damages violates the Sixth 

Amendment of the United States Constitution in that the Plaintiff’s claims for 

punitive damages are claims that are penal in nature, entitling the Defendants to 

the same procedural safeguards accorded to criminal defendants under the Sixth 

Amendment. 

7.  An award of punitive damages in this case against these Defendants 

would be unconstitutional for the punitive damages awards are not governed by 

any specific standards, are not based on rational distinctions, do not serve any 
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legitimate state interest and thereby violate the due process and equal protection 

provisions of both the Fourteenth Amendment to the United States Constitution 

and Article 1, Sections 1, 6, and 22 of the Alabama Constitution of 1901. 

8.  The Plaintiff’s demand for punitive damages violates the self-

incrimination Clause of the Fifth Amendment of the United States Constitution in 

that damages claimed are penal in nature while the Defendants are required to 

disclose documents and/or other evidence without the safeguard against self-

incrimination set out in the Fifth Amendment. 

9.  The Plaintiff’s demand for punitive damages violates the Fifth 

Amendment of the United States Constitution which prohibits deprivation of life, 

liberty, or property, except by due process of law in the claim for punitive 

damages is vague and not rationally related to any legitimate government 

interests. 

 DATED:  This the 23rd day of May, 2012. 

        
  
       ___________________________ 
       Harry P. Long 
       Attorney for Defendants 
       Post Office Box 1468 
       Anniston, Alabama 36202 
       (256) 237-3266 
       hlonglegal@aol.com  
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CERTIFICATE OF SERVICE 

 
 I, HARRY P. LONG, hereby certify that a copy of the foregoing was 
served on Jason D. Woodard and Andrea L. Weed, 420 North 20th Street, Suite 
3400, Birmingham, Alabama, 35203, by placing a copy of same in the U.S. mail, 
properly addressed and first class postage prepaid, on this the 23rd day of May, 
2012. 
 

        
       ___________________________ 
       Harry P. Long 
       Attorney for Defendants 
       Post Office Box 1468 
       Anniston, Alabama 36202 
       (256) 237-3266 
       hlonglegal@aol.com  
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA

EASTERN DIVISION

WELLS FARGO BANK, N.A.,

Plaintiff,

v.

COMPLETE CAR WASH SYSTEMS, INC.;
JOHN S. KIRKPATRICK; & DICKERT CAR
WASH, INC.

Defendants.

)
)
)
)
)
)
)
)
)
)

CASE NO.: 1:12-cv-01148 – VEH

MOTION TO DISMISS CASE AND RETAIN JURISDICTION

COME NOW plaintiff Wells Fargo Bank, N.A. ("Plaintiff") and defendants Complete

Car Wash Systems, Inc. ("CCWS"), John S. Kirkpatrick ("Kirkpatrick") and Dickert Car Wash,

Inc. ("DCW;" together with CCWS and Kirkpatrick, the "Defendants" and together with

Plaintiff, the "Parties"), by and through their respective counsel, and hereby stipulate to the Court

that all claims made by Plaintiff against Defendants in this action be dismissed WITHOUT

PREJUDICE. The parties also jointly move this Court to retain jurisdiction pending

Defendants' compliance with the Parties' settlement agreement. In support of this motion, the

Parties state as follows:

1. On or about April 18, 2012, Plaintiff initiated this action by filing a complaint

against the Defendants in this Court (the "Complaint"). In the Complaint, Plaintiff asserted

claims of breach of contract and conversion resulting from the sale of certain Collateral to

DCW.1 (See Docket No. 1.)

1 All capitalized terms used but not defined herein shall have the meanings given them in
the Injunction Motion (defined herein).
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2. On the same date, Plaintiff also filed its Motion for Preliminary and Permanent

Injunction (the "Injunction Motion"), seeking the entry of an order (i) requiring DCW to, inter

alia, make all future payments due under the Sale Agreement and to Plaintiff, and (ii) enjoining

Defendants from all further conversion, diversion, or transfer of the Collateral. (See Docket No.

3.) The Injunction Motion was set for hearing on June 5, 2012.

3. On May 16, 2012 DCW answered the Complaint. (Docket No. 11.) On May 23,

2012, CCWS and Kirkpatrick answered the Complaint. (Docket No. 12.) Also on May 23,

2012, the Defendants filed their responses to the Injunction Motion. (Docket Nos. 15, 16.)

4. Prior to the hearing on the Injunction Motion, the Parties reached a consensual

resolution of their claims, which was announced to the Court during the hearing.

5. As a result of the Parties' consensual resolution of this action, the parties stipulate

that all claims asserted by Plaintiff against Defendants are to be dismissed WITHOUT

PREJUDICE, pursuant to Fed. R. Civ. Pro. 41(a).

6. Pursuant to the terms of the Parties' agreement regarding this action (referred to

herein as the "Settlement Agreement"), DCW is required to, inter alia, make certain payments to

Plaintiff, with the final payment being due on October 1, 2015. DCW is also required to make

certain payments to Kirkpatrick.

7. In light of the foregoing, the Parties request that this Court retain jurisdiction

pending DCW's payment in full of the Settlement Amount, in order to, among other things,

enforce the terms of the Settlement Agreement, as well as the rights, obligations and liabilities of

the Parties thereunder, should it be necessary to do so.
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8. The parties have jointly agreed on the content of this Motion, and the undersigned

counsel for Plaintiff certifies to the Court that electronic signature of counsel for Defendants is

included by consent.

WHEREFORE, PREMISES CONSIDERED, the Parties respectfully request that this

Court dismiss without prejudice all claims against Defendants, and retain jurisdiction pending

Defendants' compliance with the Settlement Agreement. The Parties request such other and

further relief as this Court deems just and appropriate under the circumstances of this case.

Dated this the 3rd of July, 2012.

/s/ Jason D. Woodard
Jason D. Woodard
Andrea L. Weed
Attorneys for Wells Fargo Bank, N.A.

Of Counsel:
Burr & Forman LLP
420 North 20th Street, Ste 3400
Birmingham, Alabama 35203
Telephone: (205) 251-3000
Facsimile: (205) 458-5100
e-mail: jwoodard@burr.com

aweed@burr.com

/s/ Charles H. Rice
Attorney for Dickert Car Wash, Inc.

Charles H. Rice, Attorney At Law
1311 Gurnee Ave.
Anniston, AL 36201-4568
Email: charles@chricelaw

/s/ Harry P. Long
Attorney for John S. Kirkpatrick and
Complete Car Wash Systems, Inc.

Of Counsel:
Law Offices of Harry P. Long, LLC
Post Office Box 1468
Anniston, Alabama 36202
(256) 237-3266
Email: hlonglegal@aol.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

EASTERN DIVISION

WELLS FARGO BANK, N.A.,

Plaintiff,

v.

COMPLETE CAR WASH
SYSTEMS, INC.; JOHN S.
KIRKPATRICK; & DICKERT CAR
WASH, INC. ,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 1:12-CV-1148-VEH 

                                                                                                                                  

ORDER

The parties have jointly filed a Motion To Dismiss Case and Retain Jurisdiction. 

(Doc. 18).  Therefore, it is hereby ORDERED, ADJUDGED, and DECREED that this

case is hereby DISMISSED WITH PREJUDICE, costs taxed as paid.  Provided,

however, that any party may seek to reopen the action within one hundred and twenty

(120) days, upon good cause shown, or submit a stipulated form of final judgment. 

Further, the court RETAINS jurisdiction to enforce the settlement agreement reached

between the parties.

DONE and ORDERED this 3rd day of July, 2012.

                                                                          
          VIRGINIA EMERSON HOPKINS

United States District Judge
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